








THE LAW OF JOINT STOCK COM- 
PANIES. 


LIABILITY OF DIRECTORS, 


Tue question, how far directors are lia- 
ble for misrepresentations contained in the 
prospectus of the company, is one of con- 
siderable interest. These documents usu- 
ally err on the side of exaggeration; they 
are composed with sanguine views, and 
although not usually intended to mislead, 
are certainly designed to give the best 
color to the undertaking. One main point 
in this consideration is, of what nature a 
prospectus may be reckoned to be. It is 


not necessary, in any case to prove that a 
party absolutely knew a statement to be 


false to render him liable for it. Where 
there is a contract between two parties, the 
representation of a material fact, contrary 
to the truth, is fraudulent in the language 
of the law, although the party making it 
supposes it to be correct; Cornfoot v. 
Fowke, (6 Mee. & Wels. 358,) and ona 
representation to induce a party to makea 
contract. Lord Mansfield, (Rawson v. Wat- 
son, Cowp. 758,) lays it down generally, 
that it is equally false for a man to affirm 
that of which he knows nothing, as it is to 
affirm that to be true which he knows to 
be false. However, there must be a con- 
tract. In Pasley v. Freeman, (3 T.R.53,) 
which has always been looked upon as a 
leading case on this question, Mr. Justice 
Grose says, ‘‘ the cases on this head are 
brought together in Bro., tit. Decevt, pl. 29, 
and in Fitz Abr. I have likewise looked 
into Danvers, Kitchen, and Comyns, and I 
have not met with any case of an action 
upon a false affirmation except against @ 
party to a contract, and where there is a 
promise, either express or implied, that 
the fact is true which is misrepresented.” 
And it would seem from a recent case de- 
cided in England, Shrewsbury v. Blount, (2 
Scott, 588, N.S.,) that a prospectus does 
not amount to a contract, and that there- 





fore, to render themselves liable to an ac- 
tion for misrepresentations contained in it, 
it 1s not enoughto show that the representa- 
tions are false. If the directors acted upon 
a fair and reasonably well grounded belief 
that they were true, they are not responsi- 
ble for them, however unfounded they may 
turn out to be. It was also held in the 
same case, that to entitle a party to main- 
tain an action upon the case against the 
Directors of a Joint Stock Company, for 
false and fraudulent misrepresentations in 
the prospectus and scrip certificates issued 
by them, it must distinctly appear that he 
became the purchaser of shares upon the 
faith of such representations. We extract 
a portion of the judgment of Tindal, 
C. J. 

“ That the plaintiff did become the pur- 
chaser of shares in the mines, in con- 
sequence of the representations held out 
in the scrip-certificates, the jury, upon a 
full consideration of the facts and circum- 
stances, have thought fit to negative: and 
before we set aside their verdict, we must, 
according to all the practice of Westmin- 
ster Hall, be satisfied that the conclusion 
they have arrived at is manifestly founded 
in error. Let us see how the facts stand. 
The scrip-certificates were issued in 1835, 
at a nominal value of £20, holding out as 
usual, vast promises. The plaintiff became 
the purchaser of certain shares in the 
months of July and August, 1836, at the 
price of £5 pershare. It was for the jury 
to say, whether as matters then stood, the 
representations held out in the serip re- 
ceipts, could have induced the plainuff to 
lay outhis money. One material point for 
their consideration was the market price 
of the scrip receipts, as compared with 
their nominal value. They might very 
properly consider that the fact of his pur- 
chasing £20 shares at £5 each, was enough 
to put the plaintiff upon inquiry as to 
whether the concern remained in the state 
in which it was represented to be at the 
time the scrip was first issued. Once issued 
it is to be observed, the directors had no 
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power to recall the scattered scrip. Then 
in April, 1836, a public meeting of the 
shareholders was held, and a report pub- 
lished, tending very much to impair the 
primary statements in the scrip certificates. 
It is true there was no evidence to show, 
that this report ever came to the know- 
ledge of the plaintiff. But the jury were 
at liberty to reason a little on the subject. 
A very slight inquiry would have satisfied 
the plaintiff, that the hopes held out by the 
scrip receipts were fallacious. I therefore 
see no objection to the jury concluding, 
that the plaintiff might have arrived at a 
knowledge of the true state of the mine, 
had he used a reasonable and ordinary dili- 
gence. The whole was matter for the con- 
sideration of the jury. They did not be- 
lieve the plaintiff had been. misled. It 
must be remembered too, that the plain- 
tiff is an attorney. That fact I urge no 
further than this, that it may be fairly as- 
sumed he is a man of skill, and one not 
likely to have parted with his money upon 
the mere faith of representations of this 
sort, which his experience and knowledge 
of business must have taught him to be 
uniformly replete with falsehood. 

“Ithas been objected that the learned 
judge (Mr. Justice Erskine,) erred in re- 
jecting the book said to have been kept by 
Malachi, that objection received its answer 
in the course of the discussion. To make 
it admissible, there ought to have been 
some evidence that it was kept by Mala- 
chi, in the course of his employment as 
the agent of the defendants: there was 
nothing to identify the defendants with it 
at the time it was rejected. It has been 
further objected that the conversation be- 
tween Grout and Harrison, two of the de- 
fendants, and between Grout and Malachi 
upon the subject of the mine and its pros- 
pects, were not legitimate evidence on the 
part of the defendants. Undoubtedly they 
were not evidence that what was said by 
Malachi to Grout, and by Grout to Harri- 
son, was true. But, considering what was 
the subject matter of the inquiry, the issue 
to be tried by the jury being whether or 
not the defendants had acted with dona 
Jides, 1 am of opinion that the conversa- 
tions could not properly be excluded. Upon 
the whole, the ledrned judge who tried 
the cause, expressing no dissatisfaction 
with the verdict. I am of opinion that it 
ought not to be disturbed.” 

It will be seen from the same case, that 





directors are not liable for misrepresenta- 
tions made by their agent, if he, in fact, 
made them without their knowledge or 
instruction, and in reality deceived them 
as well as the shareholders. 





LAW RELATING TO CLUBS. 


A case of some importance with refer. 
ence to the liability of the members of a 
club has recently been decided. It ap- 
peared that some wine was ordered by 
the house-steward of a club, who stated 
that he had authority to do so from mem- 
bers of the committee. It was not shown 
that the defendants had either. personally 
interfered in ordering the wine, or been 
present at any meeting of the committee 
when the authority to order the wine had 
been given, but merely that they were 
members of the general body of the com- 
mittee ; and it was held, that under these 
circumstances, the question for the jury 
was not whether the defendants, by their 
course of dealing, had held themselves out 
personally responsible to the plaintiffs, but 
whether they had individuallyauthorized the 
making of the contract. Lord Anineer, C, 
B., said: ‘‘ It is fit that this case should be 
considered again, as it is one of considera- 
ble difficulty. Supposing the jury to have 
been of opinion that the majority of the 
committee had a right to bind the minority 
they might still think that the defendants 
had never done any thing to show that they 
concurred in the authority given to the 
house-steward ; yet, upon the general sum- 
ming up of my Lord Denman, they may 
come to the conclusion that the defendants 
were liable; for, hearing the evidence, and 
particularly what the steward said, that he 
was agent of the committee; and that he, 
by their authority, ordered the wine for 
the use of the club, the jury might think, 
if he had the authority of all the members 
of the committee in so dealing with the 
plaintiffs, that they were parties to the con- 
tract, and might reasonably infer that the 
defendants were liable. lt appears that 
there was abundant evidence to warrant 
the judge in leaving it to the jury to con- 
sider whether the defendants concurred in 
the authority to the steward, to order wine 
given by some of the committee, and upon 
that ground they might probably have 
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found for the plaintiffs; but the question 
of the individual liability of the defend- 
ants does not appear to have been brought 
distinctly to the notice of the jury. As 
the evidence has been reported to us, we 
cannot say we see any proof that any mem- 
ber of the committee held himself out as 
personally liable to the plaintiffs. If the 
jury had given their verdict upon the no- 
tion that the majority bound the minority, 
that might be a different question. I think 
there ought to be a new trial.” (Todd v. 
Emly, (§ M. & W. 505.) 
So far for clubs; but the rule is differ- 
nt in any other kind of company or part- 
nership. This may be shown from another 
recentcase. A Joint Stock Company was 
formed to work a mine, in which the de- 
fendant became a shareholder and took 
part in its proceedings. The prospectus 
issued on the formation of the company, 
stated that all the supplies for the mine 
were to be purchased at cash prices, and 
no debt was to be incurred; and the scrip 
certificates also bore an indorsement to 
the same effect. The plaintiff supplied 
goods for the necessary working of the 
mine on the order of a resident agent, ap- 
pointed by the directors to manage the 
mine, which was the customary course in 
such concerns. And it was held by the 
Court of Exchequer, (the same court that 
decided Todd v. Emly) that the defend- 
ant was liable to the plaintiff for the price 
of such goods, notwithstanding the state- 
ments in the prospectus and certificates, 
unless it was shown that the agent had, in 
fact, no authority from the defendant, and 
that the plaintiff had notice thereof; Haw- 
ker v. Bowme, (8 Mee. & W. 703.) 
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U. S. Circuit Court for the Southern District 
of New-York. 


[In the Second Circuit.] 


Before the Hon. Smiru Tuompson, Cir- 
cuit Judge, and the Hon. 8. R. Berrs, 
District Judge. 


The Unrrep Srates v. Lyncu and WILDER. 
Admiralty Sessions of Oyer and Terminer. 


REVOLT AND MUTINY. 


Under ‘he act of Congress of 1835, it was held that 








an indictment lay in the U. S. Circuit Court in 


Admiralty, against the seamen and crew of a vessel 
who had endeavored tocommit a revolt and mutiny 
on board of the ship, while she lay at anchor about 
60 yards from the wharf in the city of New-York, 
ready for sea and in the stream of the East River, 
where the tide ebbs and flows. 

Held, also, that the pilot of a, vessel cleared at the 
custom-house and ready for sea with the crew on 
board, was an officer of said ship and vessel within 
the meaning, spirit and intent of the act of Con- 
gress of 1835, § 2. 

Held, also, that while the master and mates of the 
vessel had gone on shore, that the pilot had authori- 
ty to order the crew to duty, and that a disobedience 
of his orders, rendered the prisoners liable to indict- 
ment under the act. 

Held, also, that the master had a discretion as to the 
number of his crew requisite to be employed to 
navigate the vessel while at sea. 

Held, also, that in a criminal case, the counsel for the 
prisoners had a strictlegal right to submit the law 
and the facts of the case to the jury, and call upon 
them to say, whether the prisoners were guilty in 
law of the offence charged against them. 

Held, also, that the court in such a case felt themselves 
bound distinctly and positively to charge the jury 
upon the points of law raised by the prisoner’s 
counsel. 

Held, also, that where seamen on board of a vessel re- 
fused to do duty on the ground they were not bound 
to go the voyage by the terms of the shipping arti- 
cles, and to do the duty which they were ordered to 
do, that they should have made such objection at the 
time of the disobedience of orders. 

Held, also, that although the siate courts might have 
jurisdiction of certain offences committed on board 
of vessels while lying within the municipal terri- 
tory of such state, yet the circuit court of the Uni- 
ted¥States would take jurisdiction and exercise their 
authority in cases of mutiny and revolt, or endeav- 
or to make a revolt on board uf such vessels, by 
i’ of the power conferred in the act of 1835, 


Tus was an indictment against the pri- 
soners under the act of congress of the 
United States, passed March 3d, 1835, § 2, 
for an endeavor to make a revolt and mu- 
tiny on board of the American ship Gaston, 
bound on a voyage from the port of New- 
York to the port of Savannah in Georgia. 

The prisoners upon being arraigned 
pleaded not guilty, and the cause came on 
for trial before a jury, and on the trial of 
which the pilot of the vessel in the harbor 
of New-York was called by the govern- 
ment as a witness. The witness testifiea 
that the vessel had cleared at the custom- 
house for Savannah, Georgia; that the 
crew shipped for the voyage had rendered 
themselves on board, and that the vessel 
had left her fastenings at the wharf and 
dropped out into the stream, some 50 or 
60 yards from the doek at the foot of 
Maiden-Lane into the East River, and was 
there at anchor when the offence charged 
against the prisoners was committed. It 
appeared also in evidence, that the master 
and mate of the vessel, had rendered them- 
selves on board, that the pilot had also 
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come on board to take the vessel down the 


bay and out at sea. The master, finding 
that he had shipped a more numerous crew 
than he needed, went ashore in a boat, to- 
gether with the mate and one ortwo more of 
the crew for the purpose of leaving them 
behind. That after the master and mate 
had left the ship and gone ashore, the pilot 
directed the prisoners with the rest of the 
crew on board to weigh anchor and drop 
down the harbor into the bay below Go- 
vernor’s Island. The two prisoners in 
particular, refused to do so, and refused to 
obey the orders of the pilot. The whole 
crew were dissatisfied, and said they were 
going to sea short-handed, and made an 
opposition to the pilot’s orders. This state 
of things continued until one of the offi- 
cers of the vessel returned on board, when 
learning the state of things in regard to 
the crew, he went to the United States 
Court and had the prisoners arrested, and 
they were subsequently indicted for the 
offence, and now put upon trial. The mate 
testified that he had not particularly order- 
ed the men to duty, but he supposed they 
were resolved not to do duty on board of 
the ship by the account the pilot gave of 
them, when he the witness returned o7 
board of the ship. 

The prosecutor upon proving these 
facts rested. The cause was then sum- 
med up tothe jury, and the counsel for 
the prisoners stated, that he should insist 
upon the doctrine, that in criminal cases 
the jury were judges both of the law and 
the facts, and that in the present case he 
intended distinctly to put the case to the 
jury to decide whether the prisoners upon 
the facts proved, had been guilty of any 
offence charged in the indictment. The 
act of congress, passed 3d March, 1825, 
contains the following provision, “ that if 
any one or more of the crew of any Ame- 
rican ship or vessel on the high seas, or any 
other waters within the admiralty and ma- 
ritime jurisdiction of the United States, 
shall endeavor to make a revolt or mutiny 
on board such ship or vessel, or shall com- 
bine, conspire or confederate with any 
other person or persons on board to make 
such revolt or mutiny, or shall solicit, in- 
cite, or stir up any other or others of the 
crew to disobey or resist the lawful orders 
of the master or other officer cfsuch ship or 
vessel, or to refuse or neglect their proper 
duty on board thereof, or to betray their pro- 
per trust therein, or shall assemble with 








others in atumultuous and mutinous manner, 
or make a riot on board thereof, or shal] un- 
lawfully confine the master or other com- 
manding officer thereof, every such person 
so offending, shall, on conviction thereof, 
be punished by a fine not exceeding 
$1000, or by imprisonment not exceeding 
five years, or by both, according to the na. 
ture and aggravation of the offence.” 

The first point the counsel stated, was 
as to the jurisdiction of this court to try 
the offence charged against the prisoners, 
The vessel lay in the East River, within 
60 yards of the shore, and within the mu- 
nicipal jurisdiction of the city, county and 
state of New-York ; and the learned couf- 
sel argued that when the state courts had 
jurisdiction, the United States courts ought 
not to interfere. That the police depart- 
ment for the city of New-York should 
have been resorted too to preserve the 
peace and enforce obedience on board of 
the vessel; that if the present act of con- 
gress gave the court jurisdiction, they 
ought not to interfere and clash with the 
state jurisdiction, that under the act of 
congress of 1790, the United States would 
not have jurisdiction of this offence. (3 
Wheat. Rep. 390, United States v. Bevan. 

The next point was, that the prisoners 
were not bound to go to sea short handed, 
with any thing less than the original num- 
ber of the crew who had signed shipping 
articles for the voyage; that the master 
had violated his contract with the seamen 
by turning some of the men ashore, and 
the remainder were not bound to continue 
the voyage under such circumstance as ex- 
isted in the present case. 

Third, that the pilot was not the master 
or other officer intended by the act of con- 
gress, as the person entitled to command 
the vessel, and that a refusal to obey the 
pilot while the mate and captain were 
neither of them on board, was not such a 
refusal and disobedience of orders on ship- 
board as would render the men liable to 
indictment under the act. 

Fourth, that the shipping articles had 
not been produced to show that the men 
had shipped for the voyage, or were bound 
to duty on board. 

The district attorney for the United 
States, also summed up to the jury and 
urged the conviction of the prisoners. 

The court thereupon charged the jury 
as follows, viz: 

1. The course proposed by the prison- 
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ers’ counsel had been an unusual one, ne- 
yertheless the court would say that the 
counsel for the prisoners had a strict legal | 
right to call upon the jury to decide the 
law and the facts in a criminal case, but 
the court in such a case would fully ex- 
press their opinion to the jury what the 
law was, and felt bound in'the present case 
to charge the jury distinctly and positively 
upon the points raised by the prisoners’ 
counsel. 

In the first place, they would charge 
the jury that the locus im quo where the 
offence was committed, was clearly within 
the admiralty and maritime jurisdiction 
of the United States and of this court. 
That the act of 1835, was different from 
the act of congress of 1790. In one case 
the statute had said that the offence if com- 
mitted on the high seas, or any other 
waters within the admiralty and maritime 
jurisdiction of the United States, this court 
should have jurisdiction. In the drst act 
of 1790, the offence must have been com- 
mitted in a place under the sole and ex- 
clusive jurisdiction of the United States, 
out of the jurisdiction of any particular 
state. That the jurisdiction of the United 
States Court, under the act of 1825, ex- 
tended to all places and waters where the 
tide ebbs and flows. 

To the next point, the court charged the 
jury, that it was incumbent upon the pri- 
soners to satisfy the jury that the crew 
left on board were incompetent in point of 
numbers to navigate the vessel safely at 
sea; they had furnished no evidence on 
this point, and the master was invested by 
law in the absence of any proof to the con- 
trary, with a discretion as to the number of 
men that would be required te navigate 
his vessel; all parties were interested, the 
master as well as the crew, to go to sea 
with a sufficient number of men and not 
short handed, and the law would presume 
that he did the best for all parties of what- 
ever was necessary to be done, until proof 
had been offered to the contrary. 

To the third point, the court said that 
they charged the jury, that the pilot was 
within the intent, spirit and meaning of 
the act of congress, an officer on board of 
the vessel, and as such the prisoners were 
bound to have obeyed the lawful orders 
and commands of the pilot on board when 
he had rendered himself on board to pilot 








the vessel to sea; that the navigation laws 
clearly contemplated that a pilot should be 


employed to take out and bring in vessels, 
this was the common maritime usage and 
custom of all nations ; and that the jury in 
the present case were bound to consider 
that the pilot’s orders to put the vessel to 
sea was a lawful order of the master or 
other officer of the ship, and that a refusal 
to obey the pilot was a refusal and neglect 
of the proper duty of the prisoners on 
board of such ship, and rendered them 
clearly liable under the act of congress. 

To the fourth point, the court stated 
that the shipping articles had not been 
produced, and that if the prisoners were 
really ordered to go a voyage they had not 
shipped for, they should have made the ob- 
jection at the time of their refusal to do 
duty,which they had not done. The court, 
under the circumstances, would presume 
that the orders given by the pilot were 
such as show that the prisoners were bound 
to obey by the terms of the shipping arti- 
cles, and if so, the jury ought to convict 
the prisoners. The jury thereupon retired, 
and came into court and said they found 
the prisoners guilty in manner and form 
charged in the indictment. 

The court on a subsequent day passed 
sentence, and ordered the prisoners to be 
confined in the county gaol for 60 days and 
pay a fine of $1 each. 

Counsel for the prisoners, Alanson Nash. 

For the United States, the District At- 
torney. 


Tue Unitev States v. SAuispury. 


ASSAULT WITH A DANGEROUS WEAPON. 


Where a distressed American seaman was sent home 
on board of an American vessel by the Consul from 
a foreign country :— Held, that he was bound to do 
duty as a seaman when called upon by the mate, 
although his passage had been paid by the Ameri- 
can Cunsul. 

Held, also, that the mate had a right to order such 
seaman to do duty, unless directed to the contrary 
by the master of the vessel. 

Held, also, that i' such seaman was unable to do duty 
the onus probandi lay upon the seaman to show 
his inability when called upon to do duty. 

Held, that a prisoner indicted for an assault with a 
dangerous weapon on another, on the high seas on 
board of an American vessel, under the act of 
March 3d, 1825, § 22, would be guilty of the offence 
charged if he could have reached the person intend- 
ed to be assaulted by extending his arm so as to in- 
flict a blow, although no blow was actually given. 

Held, also, that the person who flourishes or points a 
deadly weapon at another intending personal harm, 
is guilty of an assault within the act of congress, 
although no battery had been committed. 

Held, also, that the pointing of loaded fire-arms with 
an intent to commit injury, is an assault, although 
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the parties stand at a great distance, provided the 
distance is such that personal injury may be in- 
flicted by the discharge of such fire-arms. 


Tue prisoner was indicted under the 
act of congress passed 3d March, 1825, § 
22, for an assault with a dangerous wea- 
pon, to wit: a knife of the length of 12 
inches, and of the breadth of 2 inc +s, 
done and committed upon the mate of the 
American packet ship called the Mediator, 
on a voyage upon the high seas from 


The United States v. Sa isbury. 





the port of London, in the kingdom of | 


Great Britain, to the port of New-York. 


The act in substance declares, that if | 
any person or persons upon the high seas, | 
or in any arm of the sea, or in any river, | 


| 


haven, creek, basin, or bay within the ad- 
miralty jurisdiction of the United States, 
and out of the jurisdiction of any particu- 
lar state, on board any vessel belonging to 
the whole or in part to the United States, 
or any citizen or citizens thereof, shall, 
with a dangerous weapon, commit an as- 
sault on another, such person shall on con- 
viction thereof, be punished by fine not 
exceeding $3000, and by imprisonment 
and confinement to hard labor not exceed- 
ing 3 years, according to the aggravation 
of the offence. 

It appeared in evidence that the prisoner 
was a distressed seaman and consular man, 
sent home by the American consul at Lon- 
don tothe United States. The act gives 
the consul the right and makes it his duty 
to send home American seamen who are 
destitute and found in a foreign country. 
(See the act of congress passed 28th Feb- 
ruary, 1803, § 3.) And it is also made the 
duty of the seamen so sent home, to per- 
form such service on board of the vessels 
bringing them to the United States, as they 
shall be able to perform according to their 
several abilities. And by the same act 
the masters of vessels are to receive a sum 
not exceeding $10 for each person so sent 
home by the consuls, vice-consuls, com- 
mercial ageuts, and vice-commercial agents 
of the United States. 

In this case, two or three days after the 
Mediator had left London, while on her 
voyage, the 2d mate while forward ordered 
the prisoner to take up a knife and scrape 
off the tar from some of the buckets be- 
longing tothe ship. The prisoner had not 
thus far been put on duty, but he had lived 
in the forecastle and was sitting down at 
his ease on the spar on the deck of the 
vessel, smoking his pipe, when the order 
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was given. The ened was directed to 
proceed aft, man the hatchways, and do the 
duty. He got up reluctantly ; indeed, one 
witness testified that he refused to do the 
duty pointed out to him. The 2d mate 
then seized him by the neck and gave him 
a strong shove forward. He appeared to 
have pushed the prisoner about three or 
four feet from him. The prisoner then 
drew his knife and turned to the mate, 
threatened to stab him, and told him he 
would do so if he did not let him alone, 
One of the crew then took up a hand-spike 
and threatened to knock down the prison- 
erif he did not go aft and perform the 

uty; whereupon the man retreated aft, 

The witness called for the government, 
was here cross-examined by the prisoner’s 
counsel. He stated that when the pris- 
oner drew the knife, and threatened to 
stab the mate, he was about three or four 
feet from him; that he flourished his knife, 
and told him he would cut him open if he 
approached him. 

The counsel for the prisoner and the 
United States respectively summed up to 
the jury. 

The counsel for the prisoner, submitted 
that the mate wasthe aggressor ; that he had 
no right to call upon the prisoner to do 
duty in the manner he did, unless by the 
order of the captain. That the mate had 
assumed to put the man on duty without the 
captain’s orders, and the prisoner in such 
a case was not bound toobey. The coun- 
sel also urged, that it had not been shown 
that the man was able to do duty, within 
the meaning of the act of congress. That 
the prisoner, although he had drawn his 
knife and flourished it at the mate, yet he 
was not guilty of having committed an 
assault upon the mate, within the meaning 
of the act of congress. That in order to 
bring the prisoner within the act, he must 
first have been within reaching distance of 
the mate, so as to have inflicted the blow 
upon him if he designed it. 

2d. That the assault, if committed within 
reaching distance, must have been made 
in such a manner as that the jury would 
be bound to infer circumstances of force 
and harm, in respect to the mate or the 
person assaulted. There should be such 
acts of violence, or such threats, menaces, 
signs or gestures, as might give ground to 
the person assaulted to apprehend some 
injury or danger of his person while stand- 
ing in the defence of himself. 
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In this case the mate had shoved the 
prisoner, and the fair inference was that 
he had shoved him beyond the reach of 
the knife, when the. prisoner turned upon 
the mate, and it then became optional 
with the mate whether he would come to 
closer quarters or not. He certainly was 
not bound to do so, and that therefore the 

risoner was entitled to an acquittal. 

The District Attorney for the United 
States, contended that the prisoner clearly 
had been guilty of an assault with a dan- 
gerous weapon, that he was bound to have 
done duty when called upon by the mate ; 
that the prisoner should have proved on 
trial his inability to have done the duty 
required of him, if that was his excuse. 

Tue Court thereupon charged the jury, 
that distressed American seamen who are 
sent home, are bound by law to render what 
assistance they can in the ship’s service, 
while on their passage, and this, although 
their passage is paid by the United States. 
That in the present case, the order of the 
mate appeared to have been a proper one, 
andthe mate had the right to call on the pri- 
soner to do duty on shipboard, unless the 
captain had ordered to the contrary. That 
in case the prisoner refused to do duty, the 
officer had the right to remove or send him 
aft ina mild manner. That the pushing 
in this case, did not appear to have gone 
beyond the line of duty on the part of the 
mate. The court said that they would not 
undertake to lay down any definite rule 
how near the parties must be to each other, 
to enable one of them to commit an as- 
sault upon the other, within the meaning 
of the act of congress; and with a dan- 
gerous weapon, no battery need be proved 
to have been committed ; the assault alone 
was sufficient, that if the parties stood 20 
feet apart, the prisoner could not have 
been guilty of an assault in this case, but 
had he held a loaded pistol or gun, and 
pointed it at the mate in a threatening 
attitude and manner, he would have been 
guilty of an assault within the act, even had 
the parties stood at a great distance, so 
long as the distance was such that execu- 
tion or harm might arise to the mate from 
the discharge of the fire-arms. He said 
that, in the present case, the mate had 
sworn that the prisoner was three or four 
feet from him; that is, he had shoved the 
man forward three or four feet when he 
took him by the collar. The prisoner had 
committed no battery upon the mate, but 





if the prisoner was so near the mate as to 
have been able to have inflicted a blow 
upon the mate with his knife, had he so 
intended by extending his arm the length 
of it, he was clearly guilty in law of the 
assault, and ought to be convicted; but 
should the jury be of opinion, that the 
prisoner stood at such a distance from 
the mate when he drew his knife and 
flourished it, that he could not have pos- 
sibly reached him, the prisoner was not 
guilty in law of the offence charged in the 
indictment. 

The jury thereupon retired, and return- 
ed a verdict not guilty. 

For the prisoner, A. Nash. 

For the United States, District Attorney. 


Before the Hon. S. R. Berrts. 
[Sitting as Circuit Judge.] 
Admiralty Sessions of Oyer and Terminer. 
Tue Unitep Srates v, Honvanp. 
GRAND LARCENY ON THE HIGH SEAS. 


Where a prisoner was indicted for a larceny on ship- 
board on the high seas, on a voyage from the port 
of Liverpool to the port of New-York, for taking 
the ship’s provisions, and disposing of them to the 
steerage passengers :—It was held, that the indict- 
ment was sustainable under the act of congress 
passed April 30, 1790, § 16. 

Held, also, that although the steward of the vessel, 
had charge of the provisions for the voyage, yet 
when he acted in the capacity of cook and steward 
for the vessel, and disposed of the provisions to the 
steerage passengers, it was a question of fact for 
the jury to determine whether the taking of the 
property originally was felonious. 

Held, also, that when the jury found the prisoner 
guilty, that under the act of congress above men- 
tioned, they should assess in the verdict for the 
value of the property taken. 


Tue prisoner was indicted by the grand 
jury of the Southern District of New- 
York for a grand larceny committed on 
board of the American ship “ Mary How- 
ARD,” on the high seas, on a voyage from 
Liverpool to the port of New-York. 

The indictment was founded upon the 
act of congress passed April 30, 1790, § 
16, which among other things declares, 
“that if any person upon the high seas, shall 
take and carry away with an intent to steal 
or purloin the personal goods of another, 
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such person so offending his counsellors, 
aiders and abettors, knowing of, and privy 
to the offences aforesaid, shall, on convic- 
tion, be fined not exceeding the four-fold 
value of the property so sold, embezzled 
or purloined, the one moiety to be paid to 
the owner of the goods, and the other 
moiety to the informer and prosecutor, and 
be publicly whipped not exceeding thirty- 
nine stripes.” 

The whipping has been abolished by a 
subsequent act of congress. 

The indictment alleged that the prisoner 
on said voyage on board of said vessel, did 
take and carry away with intent to purloin, 
and steal the same, fifty pounds of meat 
and fifiy pounds of bread, the personal 
property of the owners of said vessel. 

The prisoner, upon being arraigned, 
pleaded not guilty. 

On the trial the principal witness intro- 
duced on the part of the United States, 
was Samuel Ware, the master of the ves- 
sel, on said voyage. He testified that the 
vessel was an American vessel, and that 
the prisoner was the cook of the vessel for 
the voyage; that the prisoner shipped at 
New-York, went the voyage to Liverpool 
and returned on the homeward voyage to 
New-York; that his vessel on the home- 
ward voyage brought out something near 
200 steerage passengers, who occupied 
the steerage of the ship; that his crew 
were some 12 or 14 in number; that on 
the homeward voyage, the prisoners duty 
was to cook the provisions for the crew 
and officers of the vessel; that he might 
cook also for the steerage passengers at 
the galley, they finding their own provi- 
sions; that he took pay for cooking, but 
that it was against the rules of the ship, 
strictly speaking, for the cook to do any 
other cooking than what was required for 
the officers and crew; that it was some- 
what of a privilege or perquisite for the 
cook to do any cooking for the steerage 
passengers; that in no case was it the 
privilege or right of the cook to supply 
any of the passengers with provisions of 
any kind; that steerage passengers fur- 
nished themselves with their own food 
and provisions for the voyage; that these 
were the terms upon which all of the 
steerage passengers were taken on board 
of vessels, carrying steerage passengers 
across the Atlantic. 

That he knew of no exception, it was 


| 








the general usage of trade. The witness 
also testified, that in the first place the 
steward of the ship dealt out the pro- 
visions every day to the cook, to prepare 
them for the crew and officers of the vesse] 
by couking, and that he had no right to 
take any other provisions than such ag 
were designated by the steward. It alao 
appeared, that the prisoner acted both ag 
steward and cook, during a considerable 
portion of the homeward voyage. That 
on the outward voyage to Liverpool, no 
steerage passengers were carried out; that 
a certain number of pounds of meat and 
bread, were dealt out to the cook daily, 
which were abundantly sufficient for the 
crew and officers of the vessel; that 
they had the same number of officers and 
crew coming home to New-York, that they 
had when the vesse] was on the outward 
voyage to Liverpool; that on the out. 
ward voyage, the crew were satisfied with 
their provisions, they had abundance ; that 
on the homeward voyage, the crew were 
corftinually complaining that the food was 
short in quantity, while the witness found 
that full two barrels more of beef were ex. 
hausted-in the same time on the homeward 
voyage, than when she was on the outward 
voyage. That the bread was also’ con- 
tinually running short, and the witness 
found that his beef and bread became 
almost exhausted before he got in, when 
he had put up avery large supply for the 
voy ge. 
The witness to a question put to him, 
stated that he never had seen the cook 
give any provisions to the steerage passen- 
gers, but he was satisfied that it had been 
done, as some of the hands had complain- 
ed to him that such was the case, and the 
witness stated that he had no doubt he 
had lost from $50 to $100 worth on the 
voyage, and perhaps more. He had charg- 
ed the cook with purloining the provisions, 
but got no satisfactory answer. It was 
proved by several witnesses, that they had 
seen the prisoner take the bread of the 
ship and sell it to the steerage passengers. 
They had also seen him boil meat fur the 
officers and crew of the vessel, and that 
pieces of it had been sent below by the 
prisoner. On one occasion they saw the 
prisoner, while cooking for the ship, take @ 
piece of meat out of the pot at the galley 
and wrap it up in a cloth and give it to 
a person who came on deck for it, and then 
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eames 
it was carried below among the steerage 
passengers. Other acts of the prisoner 
were proved, such as that he had taken 
money from the steerage passengers for 
provisions ; indeed, there could be but 
little doubt but that the prisoner had pur- 
loined and disposed of more or less of the 
ship’s . provisions from the galley to the 
steerage passengers on the voyage. How 
much, it did tiot distinctly appear. The 
prisoner introduced no evidence direct for 
his defence ; but he endeavored to show 
by cross-examination of the witnesses 
against him, that he had a privilege of 
cooking on the voyage for the steerage 
passengers, and that it was known to the 
master and officers of the vessel. 

The case being closed the prisoner’s 
counsel submitted to the court the follow- 
ing propositions, and asked the court to in- 
struct the jury that under the evidence as 
it appeared, the prisoner could not be con- 
victed of the offence charged in the indict- 
ment. 

1, That the prisoner being both cook 
and steward of the vessel on the home- 
ward voyage, he had the custody of the 
provisions of the vessel, and therefore he 
could not be convicted of a larceny as 
charged in the indictment; that to make 
out the crime of larceny, it mast appear 
that there was an intent of stealing the 
property when it first came to the hands 
of the offender, and at the very time of his 
first receiving it. (3 Chitty’s Common Law, 
p.-920; 3 Institute, 107.) The case was 
similar, said the learned counsel, to that of 
a man intending to go a distant journey, 
hiring a horse fairly and bona jfide for that 
purpose, and evidences the truth of such 
intention by actually proceeding on the 
way, but afterwards rides off with the 
horse. There no theft would be committed, 
because the felonious design was imagined 
subsequent to the delivery, which was ob- 
tained without fraud or design. (1 Hale's 
Pleas of the Crown, 504 ; 1 Hawkin’s Pleas 
of the Crown, 33, § 2; 2 East’s Pleas of the 
Crown, 694.) In the present case the pro- 
perty had been delivered to the prisoner 
upon trust, and although he had converted 
it, such conversion did not amount to larce- 
ny. Archbold’s Crim. Plead. 186. 

The learned counsel] also urged that the 
present case was properly one of embez- 
zlement, and not of larceny, under the act; 
and as the prisoner had been indicted for 
one offence, and if found guilty; had been 

8 


shown to have committed another offence 
not named in the indictment in the act of 
congress, he ought to be acquitted. The 
act was technical, and used the terms of 
taking and carrying away; whereas an 
embezzlement was properly neither, but 
was only a species of larceny, applicable 
to cases of servants coming into possession 
of property by virtue of their employment, 
and afterwards converting the sameto their 
own use. (2d R. S. of the state of New- 
York, p. 678, § 59.) 

The District Attorney, contra, submitted 
that there had evidently been a series of 
depredations by the prisoner upon the pro- 
perty that belonged to the owner, and that 
every successive depredation might be 
used as an argument against the prisoner, 
that he had taken the property, or some 
portion of it, with a felonious intention. 
The intent might reasonably be inferred as 
to the excess of the provisions used by the 
cook over and above what was necessary 
on the voyage ; the difference between the 
outer voyage and the homeward voyage in 
the quantity of the provisions was very 
great, and upon this difference in quantity 
it was that the jury ought to infer a felo- 
nious intention; the learned counsel re- 
quested the court to charge the jury, that 
the prisoner was guilty of the offence 
charged in the indictment, if they believed 
the testimony brought against him. 

His honor, Judge Betts; then charged 
the jury. 

1. That in order to constitute a larceny 
there must be a taking of the goods either 
actual or constructive; that an actual 
taking of the goods was where the owner 
retained possession and the goods were 
taken against his will, or without his con- 
sent; that where there is a constructive 
taking the owner may in fact deliver the 
goods to another, but in law he is deemed 
to retain possession of them; that a taking 
from the constructive possession of the 
owner in the present case was sufficient, and 
it become a mere question of fact for the 
jury to determine, whether the goods had 
been obtained by the prisoner with a felo- 
nious intent; that if they believed the 
prisoner had intended to make away 
with the provisions of the vessel when he 
received them for cooking, that in such a 
case it was larceny for all the goods he had 
disposed of; thatif the jury believed that 
he had taken possession of the provisions 





in the first instance fairly and without a fele- 
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nious intent, they ought to acquit the pri- 
soner under the indictment; and if they 
found him guilty, they were to assess the 
value of the property taken. Whereupon 
the jury retired, and came into court, and 
said they found the prisoner gui/¢y in name 
and form charged in the indictment, and 
they assessed the value of the property 
taken to $10. 

The prisoner was brought up for sen- 
tence; the court imposed a fine of $40 
upon the prisoner, who was to stand com- 
mitted until the sum was paid, not exceed- 
ing a term of six months imprisonment in 
the county jail. 








COURTOF COMMON PLEAS 





Before the Hon. M. Uusnoerrer, and 
Judges Incrauam and Ineéuis. 


Ketcuum Public Administrator, and Ad- 
ministrator de bonis non vf VALETON, 
deceased, v. MoRRELL. 


DEMURRER. 


Where the declaration described the public adminis- 
trator in his representative churacter, and us ad- 
ministrator de bonis non:—Held, that it was not 
bad for duplicity. 

Wherein a suit by the public administrator, the con- 
clusion of the declaration did not aver the death of 
the intestate, but recited that the surrogate granted 
to the plaintiff after A.’s death Jetters de Lonis non 
of the goods, &c. of A. at the time of his death, 
who died intestate, in due form of law, &c. :—Held, 
that such statement ought to have preceded the 
averment, and that the omission was fatal on special 
demurrer. ’ 

Where the plaintiff in the beginning of his declaration 
sets forth his special character, he may in all sub- 
sequent parts refer to himse]f as “the said plaintiff,” 
but at the trial he will have to adduce evidence to 
substantiate his right of action in bis special cha- 
racter. 

The count for money lent, ina suit by the plaintiff in 
his official character, cannot be sustained. 

The allegation that administration was granted to the 
plaintiff in due form of law, does not put in issue 
matters of law- 

Where letters of administration had becn granted to 
the plaintifl’s predecessor of the intestate’s goods, 
&c., the profert should have set forth such facts, 
and that such letters had been revoked. 


Demurrer. The declaration was as fol- 
lows: ‘** Edgar Ketchum, public adminis- 
trator in the city of New-York, and ad- 
ministrator de bonis non of the goods, chat- 
tels and credits of James Valeton, de- 
ceased, by, &c. complains of John A. Mor- 
rell, defendant, &c. by filing a declaration 
pursuant to statute. For that whereas the 
said defendant on, &c. at, &c. was in- 








debted to the said plaintiff in the sum of 
five hundred dollars, lawful money, &c, 
for so much money before that time lent 
and advanced, &c. And whereas also, the 
said defendant afterwards, &c. was in. 
debted, &c. for so much money before that 
time paid, laid out, and expended, &e, 
And whereas also, the said defendant after. 
wards, &c. was indebted, &c. for money 
before that time had and received by the 
said defendant to and for the use of the 
said plaintiff, &c. Nevertheless the said 
defendant, &c. although, &c. hath not yet 
paid, &c., and thereof the said plaintiff 
brings suit, &c. to whom as public ad- 
ministrator as aforesaid after the death of 
the said James Valeton, to wit, on, &c. at, 
&c. administration of all and singular the 
goods, &c. which were of the said James 
Valeton, deceased, at the time of his death, 
who died intestate, (left unadministered, 
&c.) by D. B. Ogden, surrogate, &c. in 
due form of law was granted. But, &, 


; And the said plaintiff brings into cout 


here the letters of administration, Xe, 
Demurrer on the following grounds: That 
the declaration purports to be filed pur 
suant fo the statute, and is entitled gene- 
rally of the term instead of being specially 
entitled as of the day when filed. That 
the declaration is bad for duplicity, the 
said plaintiff suing in two separate and 
distinct characters. That the declaration 
does not allege that Valeton mentioned 
therein died intestate. That it is not al 
leged that the said defendant is a resident 
of the city and county of New-York, nor 
that his indebtedness, &c. accrued within 
the jurisdiction of the court. ‘That it is 
uncertain from the body of the declaration 
in what capacity the plaintiff sues, whether 
as public administrator, administrator d 
bonis non, &c. or in a private capacity. 
That the plaintiff has commenced his dec- 
laration in his official capacity for a debt 
which is alleged to have accrued wholly 
since the death of his testator, and sels 
forth a profert, &c. That the declaration 
puts in issue matters of law in the profett 
subjoined thereto in alleging that adminis- 
tration was granted to him in due form of 
law, &c. That the declaration does not 
allege the indebtedness in the several 
counts mentioned to have accrued to him 
in his official capacity as administrator, &e, 


not setting forth the letters of administra- 





tion to the plaintiff’s predecessor. That 
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That the profert is wholly insufficient mf 
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if the plaintiff sues as administrator de 
bonis non, he does not show that there were 
any goods, chattels, or credits of said Vale- 
ton left unadministered, &c. and that he 
sets forth a grant of letters of administra- 
tion by an officer not authorized to grant 
them. Joinder thereon. ’ 
H. P. Barber, for defendant, in support 
of the demurrer.—The declaration is bad 
for duplicity, the plaintiff having sued in 
two separate characters, as public adminis- 
trator and as administrator of Valeton, 
deceased. It-is not alleged that Valeton 
died intestate, and of course the declara- 
tion shows no right to sue as administrator. 
Nothing can be supplied by intendment. 
(Henshall v. Roberts, 5 East, 150.) It can- 
not be discovered from the declaration 
whether the plaintiff sues as public ad- 
ministrator, as administrator de bonis non 
of Valeton, deceased, or in his private 
capacity. This suit should not have been 
brought in the official capacity of the plain- 
tiff, (4 Durnford & East, 505.) The count 
for money lent is a cause of action accru- 
ing to the plaintiff only in his individual 
capacity, and cannot be joined with the 
others which accrued to him in his official 
capacity. (1H. Bl. 108; 10 Mad. 316; 
4 T.R. 563, 564; 4 T. R. 280, 281; 3 
East, 106, 109.) The declaration puts in 
issue matters of law by alleging that ad- 
ministration was granted in due form of 
law, (Beach v. King, 17 Wend. 197;) it 
does not allege the indebtedness in the 
several counts mentioned to have accrued 
to plaintiff in his official capacity of ad- 
ministrator. (2 B.& P. 424; 5 East, 150.) 
The profert is insufficient in not setting 
forth grant of administration to the plain- 
tiff’s predecessor. (See Precedents, 1 
Sand. Plead. 612; 2 Chit. Plead. 36.) 
Adriance, for plaintiff, contra. — The dec- 
laration is properly entitled, and it is not 
bad for duplicity. It does allege the in- 
testacy of the deceased, but the law pre- 
sumes it. (2 R. S. 55; 2 Cowper, 569; 
4 Cowen, 87.) Itis not necessary to allege 
that the defendant is a resident in the city 
and county of New-York, it is sufficient 
to show that the court has jurisdiction 
without distinctly alleging it. (2R.S.50.) 
The character in which the plaintiff sues 
appears with suflicient certainty. (8 Cow. 
235.) Where a debt is incurred after the 
death of the intestate, the administrator 
can sue in his own or his official capacity 
at his pleasure. (1 Chit. 3 ed. 14; Toller 








on Ev. 26; 2 T. R. 477; 4 Cow. 87; 5 
Vern. 234.) It is unnecessary to make 
profert of letters at all; it is necessary to 
show that they were duly granted, which 
is all the declaration does, (2 Chit. 3 ed. 
34; 95.) If the court will supply the 
words, “as administrator as aforesaid,” 
whenever “ said plaintiff’ occurs in the 
body of the declaration, the capacity of 
the plaintiff as administrator sufficiently 
appears; if not, the description following 
the name of “ Edgar Ketchum,” and the 
profert are mere surplusage and not hav- 
ing been specially demurred to as sur- 
plusage, the declaration is good as the 
declaration of Edgar Ketchum in his _pri- 
vate capacity. Itis not necessary for an 
administrator de bon7s non to set forth the 
letters granted the plaintiff’s predecessor, 
unless the plaintiff sues on a promise made 
to his predecessor. The plaintiff alleges 
that there are goods, chattels, or credits of 
the intestate; if not, it is unnecessary. 
The surrogate of New-York is a proper 
officer to grant letters within the county. 

Uusnoerrer, J.—-This is a demurrer to 
the plaintiff’s declaration. 

First. Because the plaintiff sues in a 
double capacity, or in two separate cha- 
racters. My opinion is that there is no 
force in this objection, unless we conclude 
that the public administrator could not as 
such be appointed administrator de bonis 
non. This objection cannot be available. 
From my consideration of the statutes and 
law on this point, it seems to me that the 
administration de bonis non may be com- 
mitted to the public administrator as such, 
and if so, the action is properly brought 
by the plaintiff in his character as public 
administrator to whom the administration 
of the unadministered effects of Valeton, 
deceased, is committed. In both capaci- 
ties his right is vested, and in both he may 
maintain an action. 

Second. Because the narr. does not aver 
that Valeton died intestate. The conclu- 
sion of the narr. does set forth that Vale- 
ton died intestate, or rather it recites that 
the surrogate granted to the plaintiff, after 
Valeton’s death, administration de bonis 
non of Valeton, deceased, at the time ot 
his death, who died, infestate ir.'due form 
of law, &c. My impvessiop is, that this 
is not a clear or suff.cient averment of the 
fact of the intestecy, it i$ oaly an averment 
that the surrogafe granted letters of ad- 
ministration upon Faleton’s unadminis- 
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tered estate as of an intestate, but there 
is no direct averment of the fact that 
Valeton was intestate. Granting that the 
surrogate made the appointment as _ re- 
lating to an intestate’s estate, this is not a 
direct statement in pleading that Valeton 
died intestate, such a statement ought to 
have preceded this ayerment, as is usual 
in the introductory part of the narr., and 
the effect is at all events fatal on special 
demurrer. 

Third. Because it is not apparent from 
the narr. whether the plaintiff sues as pub- 
lic administrator, or as administrator of 
Valeton, or in his private right as an in- 
dividual. This objection is answered by 
the case in 8 Cowen, 235. Where the 
plaintiff sets forth his special character in 
the deginning of the narr., he may in all 
subsequent parts refer to himself as the 
said plaintiff; Where he so declares, he 
is confined of course to his special cha- 
racter, and what I have said on the first 
cause of demurrer, shows that he may sue 
as he has sued in this action, and it follows 
if he proceeds to trial on such declaration, 
that he must substantiate a right of action 
as administrator de bonis non of Valeton, 
and that such administration was granted 
to him in his capacity as public adminis- 
trator. It is apparent that he sues in such 
capacities, and not as an individual. 

Fourth. Because the action ought pot to 
have been brought in the plaintift’s official 
capacity as to money lent. Although the 
plaintiff might by statute lend a small sum 
to a poor relative, I am inclined to think, 
according to the authorities, that the count 
for money lent in this suit is not sustaina- 
ble in plaintiff’s official or representative 
character. 

Fifth. Because the narr, puts in issue 
matters of law, by alleging that adminis- 
tration was granted in dug form of law. 
(17 Wend, 197.) But I think this point is 
not well taken. 

Sixth. Because the narr. does not allege 
the indebtedness in the several counts 
mentioned to have accrued to the plaintiff 
in his official capacity. This objection I 
think is answered by the before cited case 
in § Cowen. 

Seventh. Because-the profert is insuffi- 
cient in not setting ferth the letters to 
plaintiff's predecessor. iy impression is 
that the: plaintiff‘ ought to have set forth 
that former-letters exisied and their re- 








vocation, and that the statement in the 
narr. is insufficient. 

Judgment must be rendered therefore 
for the defendant on this demurrer, with 
liberty to the plaintiff to amend on pay- 
ment of costs. 








CHITTY ON BILLS. 


A practical treatise on bills of exchange, checks on 
bankers, premissory notes, bankers’ cash notes 
and bank notes, with reference to the law of Scot- 
land, France and America. By, Josern Cuirty, 
Esq., and Jonn Watxer Hume, Erq., of the Middle 
Temple, Barristers at Law. Tenth American edition, 
from the ninth London edition, newly modelled and 
greatly enlarged and improved; containing the 
American notes of former editions by Judge re 
E. D. Ingraham, Thomas Huntingdon and P. 0, 
Beebee, Esqs., to which are now added, the cases 
decided in all the English courts, in the courts of 
the United States, and of the several States, to the 
present time. By O. L. Barzouvr, Counsellor at 
Law. C. Merriam, Springfield, Mass., 1842. 


Mr, Chitty’s treatise on bills of exchange 
and promissory notes, is so well known to 
the profession, that any remarks from us 
with reference to its merits would be idle. 
Mr. Barbour has recently published the 
ninth edition of this valuable work, with 
American notes, and has analytically ar- 
ranged the whole of the English and 
American decisions, to the present time. 
We have bestowed very considerable pains 
in examining this work, and have no hesi- 
tation in pronouncing it to be a most valua- 
ble publication. The learned editor ap- 
pears to have spared no pains or labor in 
thoroughly investigating his subject. We 
heartily recommend it to the profession. 





Euglish Cases. 





IN. CHANCERY. 
Before the Vice-CHANCELLOR OF ENGLAND. 
Buiytue v. GRANvILLE.—Vov. 11, 1843. 


A. being entitled to two sums of money, and being also 
in expectancy entitled absolutely toa sum of mone 
upon the death of her father, upon her marriage wit 
B., entered into a settlement by which the two sums 
of money to which she was then entitled, were set- 
tled upon certain trusts; andit was also agreed, that 
all the future property which might devolve upon, or 
come to her during her coverture by virtue of any 
gift, will, devise, descent or by virtue of the statutes 
made for the distribution of intestates, or by any 
other means whatsoever, should be settled upon the 
same trusts; and B. entered into a covenant to do 
all acts or things, &c. necessary or requisite for 
conveying to the trustees, &c., “all the property, 
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of what nature or kind soever, to which A. should 
during coverture become entitled, in order that the 
same might be fully vested in them upon the trusts 
therein mentioned.” B. became bankrupt and then 
As father died. Assignee in bankruptcy claims 
the fund coming to A. upon her father’s death, as 
not being affected by the trusts of the marnage 
settlement :—Held, that it was included within the 
terms of the settlement, and even within the words 
of B.’s covenant:—Held also, that the assignee in 
bankruptcy was not entitled to his costs. 


Tue plaintiff in this case was Catherine 
Blythe, the wife of one of the defendants, 
who was a bankrupt, and the object of the 
bill was to obtain the declaration of the 
court, that the sum of 935/., 31. per cent. 
consols was subject to the trusts of a set- 
tlement dated the 10th October, 1817, and 
made upon the marriage of the plaintiff, 
then Catherine Downes, and the defendant 
Edward Blythe; and that it was not the 
property of the bankrupt. The plaintiff, 
together with her two brothers, Samuel 
Downes and Charles Downes, being seve- 
rally entitled to various sums of money as 
next of kin of their maternal uncle Wil- 
liam Rhodes, and being desirous to makea 
provision for their father, Charles Downes 
the elder, transferred various sums of mo- 
ney, making together 4670/., 31. per cent. 
consols, into the names of the defendants 
John Granville and George Brydges Gran- 
ville, tohold upontrust, for the said Charles 
Downes the elder or his assigns, during 
his life; and after his decease, then as to 
the sum of 1935/., the portion of the said 
stock which had been advanced by the 
plaintiff Catherine Downes, ‘‘ upon trust 
for, and to assign or transfer the same unto 
the said Catherine Downes, her executors, 
administrators or assigns, to and for her 
and their own use and benefit absolutely.” 
By the said indenture of settlement, made 
upon the marriage of the plaintiff and the 
said Edward Blythe, dated 10th October, 
1817, and made between the said Edward 
Blythe, of the first part; plaintiff, by her 
then name of C. Downes, of the second 
part; « ¢ the- said S. Downes and C. 
Downe. iae younger, of the third part: 
after reciting the intended marriage, and 
that plaintiff was possessed of or entitled to 
the sum of 1500/. of lawful sterling money 
of England, and was also absolutely pos- 
sessed of or entitled to a sum of 27001. 
3/1. per cent. cousolidated annuities, trans- 
ferable at the Bank of England; and that, 
upon the tredty for the said then intended 
marriage, it Was proposed and agreed, 
that the said sum of 1500/. should, upon 





or immediately previous to the solemniza- 
tion of the said then intended marriage, 
be lent and advanced to the said Edward 
Blythe ; and that the said Edward Blythe, 
should enter into a bond or obligation, to 
the said Samnel Downes and Charles 
Downes, in a sufficient penalty for secu- 
ring the repayment of the said sum of 
15007, and interest for the same; and 
that, as well the said sum of 1500/. and the 
said sum of 2700/. 3/. per cent. consolli- 
dated bank annuities, to which the plain- 
tiff was entitled as afuresaid, as also all 
the future property which might devolve 
upon, or come to her during her said then 
intended coverture, by virtue of any gift, 
will, devise, descent, or by virtue of the sta- 
tutes made for the distribution of intestates, 
or by any other means whatsoever, should be 
settled in manner thereinafter mentioned ; 
and that, for effectuating in part, the pur- 
poses aforesaid, the plaintiff should trans- 
fer the said sum of 2700/7. 37. per cent. con- 
solidated bank annuities, into the names 
of the said defendants Samuel Downes 
and Charles Downes, upon the trusts 
thereinafter expressed; and that the said 
Edward Blythe, should enter into such 
covenant as was therein mentioned, for 
effectually conveying, assigning, and trans- 
ferring to, and vesting in them the said 
defendants Samuel Downes and Charles 
Downes, their heirs, executors, adminis- 
trators or assigns, upon the trusts there- 
inafter mentioned, all the future property 
to which plaintiff should or might by any of 
the ways or means aforesaid, become inter- 
ested during her then intended coverture ; 
and after reciting the execution of the 
bond by said Edward Blythe, for secu- 
ring the said 1500/, and that the said 
sum of 27002. 37. per cent. consols, had 
been transferred into the names of the said 
trustees, it was thereby witnessed and de- 
clared, that the said trustees should stand 
possessed of the said bond and the said 
15uv0/. so secured thereby; and also the 
said sum of 27007. 3/. per cent. consols, 
and the dividends thereof, upon trust 
during the joint natural life of plaintiff 
and the said Edward Blythe, to pay the 
dividends, interest, and annual produce of 
said principal trust monies, stocks, funds 
and securities, unto the plaintiff for her 
sole and separate use ; and in case plain- 
tiff should survive the said Edward Blythe, 
then upon trust immediately to transfer 
the said principal trust monies, stocks, 
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funds and securities, unto plaintiff, her 
executors, administrators and assigns, for 
her and their own use and benefit abso- 
lutely.” The indenture then contained the 
fullowing covenant on the part of the said 
Edward Blythe: “And in further pur- 
suance of the said agreement, and in con- 
sideration of the said intended marriage, 
he the said Edward Blythe, for himself, 
his heirs, executors and administrators, 
doth hereby covenant, promise and agree 
to and with the said Samuel Downes and 
Charles Downes, their heirs, executors, 
administrators and assigns, that in case 
the said intended marriage shall take ef- 
fect, he the said Edward Blythe, his heirs, 
executors or administrators, shall and will, 
at the expense of the trust property by 
these presents settled, or intended so to 
be, join and concur to, and with the said 
Catherine Downes, from time totime, as of- 
ten as occasion shall require, in making, do- 
ing and executing, all such acts, deeds, con- 
veyances, assignments, matters and things, 
as shall be necessary or’ requisite for ef- 
fectually conveying, assigning and trans- 
ferring unto the said Samual Downes and 
Charles Downes, their heirs, executors, 
and administrators, a/l the property, of 
what nature or kind soever, to which she 
the said Catherine Downes, shall during 
her said intended coverture become enti- 
tled, in order that the same may be fully 
and effectually vested in them, upon the 
trusts thereinafter mentioned, which were 
to convert such property, &c. as should 
not consist of money or government secu- 
rities, into money, and invest the same in 
government stocks, to be held upon the 
same trusts as before mentioned. 

It will be perceived, that in this settle- 
ment, there was no express mention made 
of the said sum of 10352. 37. per cent. 
consols, to which the plaintiff was entitled 
upon the death of her father, Charles 
Downes theelder. The marriage took ef- 
fect, and afterwards, on the 18th March, 
1820, a commission of bankruptcy issued 
against the said Edward Blythe, under 
which he was duly declared bankrupt, and 
the defendant John Reynolds, was chosen 
and appointed assignee of his estate and ef- 
fects. Charles Downes the elder died on the 
14th November, 1839, and immediately 
thereupon, the said Samuel Downes and 
Charles Downes the younger, applied to the 
said defendants John Granville and George 
Brydges Granville, and requested them to 
transfer the said sum of 1935/, 3/. per 





cent. consols, then standing in their names. 
as trustees of the said indenture on the 
12th July, 1815, into their names, as trus- ‘ 
tees of the said indenture of marriage 
settlement, and upon the trusts thereby 
declared of the future property of the 
plaintiff; but the Messrs. Granville refused 
to do so, suggesting that that property was 
not included in the said settlement of Oc- 
tober, 1817; but that upon the death of 
the said Charles Downes the elder, the 
marital right of the husband took effect 
thereon; and that the property became 
vested in his assignee in bankruptcy, as 
part of his estate, the assignee in* bank- 
ruptcy claiming the same. Thereupon, 
the present bill was filed against the two 
Granvilles, the two Downes, John Rey- 
nolds, the assignee in bankruptcy, and Ed- 
ward Blythe the bankrupt; and it prayed 
that it might be decreed, that the said sum 
of 1935/. 37. per cent. consols, standing in 
the names of the defendants J. Granville 
and G. B. Granville, was subject to the 
trusts of the said indenture of October, 
1817, and that defendant Edward Blythe, 
might be decreed to execute or join with 
the plaintiff in executing a proper assign- 
ment of the same to the trustees of the 
settlement of 1517, upon the trusts there- 
in mentioned ; and that the defendants J. 
Granville and G. B. Granville, might be 
ordered to transfer the same accordingly, 
or that it might be declared that it was the 
intention of the said plaintiff and E. Blythe, 
that the said sum of 1935/. consols, should 
be subject to the trusts of the said inden- 
ture of settlement, and that the same ought 
to be rectified accordingly. 

Bethell and Boyle, in support of the bill. 
— Throughout the whole of this marriage 
settlement, the word “ property” is used 
to designate every thing in which the plain- 
tiff could have an interest. The property 
in question, was at that time a chose in ac- 
tion, to which she was absolutely entitled 
upon the death of her father; can it be 
said then, that this is not to be considered 
within the meaning of the words “ future 
property ?’’ They cited the cases of Graffty 
v. ttumpage, (1 Beav. 46,) and Pulmer v. 
Jay, (4 Sim. 48). 

Blunt, for the trustees. 

K. 8. Parker and Dizon, for the assignee 
in bankruptcy.—It must have been the in- 
tention of the parties to this marriage set- 
tlement, that this sum of 1935/. 3/. per 
cent. consols, should not be included in 
the settlement; for though the plaintiff 
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‘was at the date of the settlement, abso- 


lutely entitled to it upon the death of her 
father, yet there is no mention whatever 
made of it either in the recitals or the wit- 
nessing part of the deed; and yet they 
had the precaution of settling the sum of 
15002, which was lent to the intended hus- 
band, and for which a bond was taken. 
Are we then to suppose, that when the 
parties took the precaution of having a 
bond executed by the husband, and settled 
upon the trusts of the settlement, that 
they could have accidentally omitted set- 
tling that property which was absolutely 
hers? Surely, the only reasonable way of 
accounting for its being excluded, was 
that it was not intended to include it, but 
only the property mentioned, and any 
other property to which she might subse- 
quently acquire a title; but this was pro- 
perty to which she then had a title. 

Bethell, not heard in reply. 

Vice-CuanceLtor.—It is perfectly clear 
that the parties were in the first instance, 
dealing with all such property as appear- 
ed to be present property; property capa- 
ble of present enjoyment. This property 
they specifically name ; and then they use 
the general terms in reference to all future 
property of the wife. Now, my opinion 
is, that even without any reference to the 
recitals of the settlement, the words used 
in the covenant by the husband do bind 
this fund in question ; she had by the set- 
tlement of 1815, an estate inthe nature of 
a reversionary interest in the 1935/.; and 
the husband covenanted, that he would 
do all acts, &c. necessary for conveying, 
&c. all the property, of what nature or 
kind soever, to which she the said Cathe- 
rine Downes, should during her said in- 
tended coverture become entitled, &c. 
Now these very words do properly de- 
scribe, that thing to which she might 
become entitled during coverture, and 
for the vesting of which in the trustees of 
the settlement, it would be necessary for 
him to concur in. I am of opinion, there- 
fore, that the very words themselves of the 
covenant, binds this property. 

Dizon asked for the assignee’s costs, on 
the ground that he had only submitted the 
question to the judgment of the court ; and 
that it was necessary to come to this court, 
as the trustees refused to transfer the fund 
to the trustees of the settlement. 

Vice-CHanceLLor.—He makes a claim, 
and he submits it to the judgment of the 





court; if he had disclaimed, then he would 
have been entitled to his costs; and the 
trustees would not then have refused to 
transfer; but the trustees had no right of 
themselves to decide upon his claim, with- 
out coming here. 

Costs for the assignee refused. 








APPOINTMENTS BY THE GOVER. 
NOR, Aprit 17. 


Westchester County.—Caleb Tompkins, 
first judge, re-appointment ; Aaron Vark, 
judge, re-appointment; George Case and 
Henry White, judges, vice Wm. Jay and 
Joseph A. Constant, terms expired, 

New- York.—Robert H. Morris, commis- 
sioner to secure the faithful expenditure 
of moneys raised and collected for certain 
charitable institutions, &c.; Wm. D. Wad- 
dington, John Leveridge, Robert J. Dillon, 
Wm. O’Brien, Harmon C. Westvervelt 
and James P. Morange, notaries public, 
terms expired; Effingham H. Warner, 
Le Roy Holmes and Thomas Harrington, 
notaries public, vice Andrew L, Garr, 
Caleb S. Woodhall and William J. Van 
Wagenen, whose terms have expired; 
Samuel Cockroft, notary public, vice 
Timothy Danaher, term expired; Peter 
L. Van Bergen and John Hegeman, nota- 
ries public, vice James Bergen and William 
Poole, terms expire April 30, 1843; Syl- 
vester Spencer, notary public, re-appoint- 
ment; Eugene Valentine and Walter Ed- 
wards, vice Joseph Woodworth, term ex- 
pired, and Charles B. Bucknor, term ex- 
pires Aug. 16, 1843; Martin R. Zabriskie, 
notary public, vice John A. Schuyler, term 
expires May 25, 1843 ; John C. Devereaux, 
jr., notary public, vce Morris M. David- 
son, term expires May 1, 1843; William 
T. Horn, notary public, vice Charles F. 
Hoffman, term expires May 7, 1848; John 
Niebular, notary public, vice Edward Coles, 
term expired; Henry Zoble, Hell Gate, 
pilot, vice Charles W. Sheffield, appointed 
Nov. 22, 1841, but not confirmed ; Edward 
W. Bishop, Franklin Brown, John E. 
White and Thomas Ap. Thomas, commis- 
sioners of deeds; Geo. B. Sherwood, com- 
missioner of deeds, vice Alexander W. Brad- 
ford, term expires August 16, 1843; Richard 
P. Mason, commissioner of deeds, vice 
David P. Thomas, deceased; Frederick 
E. Westbrook, commissioner of deeds, 
vice Jno. W. C. Leveridge, term expired ; 
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Thomas 8S. Henry, and Skeffington Sanxay, 
commissioner of deeds, vice Wm. H. Tag- 
gard and Geo. Curtis, terms expired; 
Thomas T. Greasley and John Hopper, 
notaries public, vice David S. Lyon and 
Josiah N. Clark, terms expired ; J. Brice 
Smith, notary public, re-appointment ; 
Charles H. Dougherty, Daniel Van Quen- 
andon, Thomas Harrison, Solomon Melvin, 
William S. McCoun, John Bissell, Nelson 
G. Waterbury, notaries public ; Columbus 
Seguine, inspector of beef and pork, vice 
John Orser, resigned. 

Kings County—Robert P. Perrin and 
Alexander Campbell, notaries public, vice 
Harmanus B. Duryea and Alexander Kis- 
sam, terms expired; John P. Lot, com- 
missioner of deeds, vice William Ellsworth, 
resigned; Joseph Herbert, inspector of 
sole leather, vice A. F. Hand, term expir- 
ed; Samuel Garrison, justice of the Mu- 
nicipal Court at Brooklyn, vice Theodore 
Eames, term expired. 





NEW WORKS. 


New Ebpirtion or Barsour anp Har- 
RiIncTON’s Equity Dicest.—Messrs. G. 
& C. Merriam, of Springfield, Maas., have 
in press, and will shortly publish, a new 
edition, in 4 vols., of the above popular 
Equity Digest, in which the American and 
English Chancery decisions will be brought 
down to the present time, thus forming a 
full and complete American Equity Digest 
to the present period; and also a full Eng- 
lish Chancery Digest since the publication 
of Bridgman’s Equity Digest, in 1822. 
The sale of Barbour and Harrington’s 
Digest since its publication, is sufficient 
evidence of the estimation in which it is 
held by the profession. 

For the accommodation of those who 
have purchased the former edition, the 
new matter will be comprised in the addi- 
tional, or 4th volume, which will be sold 
separately, if desired. 

Messrs. G. & C. M. have also just publish- 
ed a new edition of Sugden on Vendors, from 
a new and much improved English edition, 
3 vols. in 2. 


pe __________________ 


MISCELLANEOUS. 





Plain speaking from a Prisoner.—In Calamy’s 
Memoirs, published a few years ago, there is an ac- 








count of a man named pew who was condemned 
for being in Monmouth’s rebellion, but was reprieved 
by the interest of a friend with Judge Jeffries, and sub- 
sequently removed to Newgate. He was soon after. 
wards ordered to be brought before the Privy Council, 
in the same plight in which he then was, which was 
truly miserable. The keeper advised him, in case the 
king was present, that the wisest way for him would 
be to answer the questions put to him in a plain and di- 
rect manner, without concealing any thing—advice 
which he strictly followed. ‘* When he was brought 
into the Council Chamber, he made so sad and sor. 
rowful a figure, that all present were surprised and 
frightened, and he had so strong a smell by being so 
long confined, that it was very offensive. When the 
king first cast hiseyes upon him he cried out, “ Is that 
a man, or what else is it ?’’ Chancellor Jefferies told 
his majesty that that was the Story of whom he had 
given his majesty so distinct an account. ‘Oh, 
Story!’ says the king; “I remember him. Thatis 
a rare fellow, indeed!” Then, turning towards him, 
he talked to him very freely and familiarly. “ Pray, 
Mr. Story,” said he, “ you were in Monmouth’s army 
in the west, were you not?’ He, according to the 
advice given him, made answer presently, ‘‘ Yes, an’t 
please your majesty.” ‘And you,” said he, “was a 
commissary there, were you not?” And he again 
replied, ‘Yes, an’t please your majesty.” “ And 
you,” said he, “ made a speech before great crowds of 
people, did you not?” He again very readily an- 
swered, ‘ Yes, an’t please your majesty.” “ Pray,” 
eays the king to him, ‘if you haven’t forgot what you 
said, let us have some taste of your fine florid speech; 
let us have a specimen of some of the flowers of your 
rhetoric, and a few of the main things on which you 
insisted.”” Whereupon Mr. Story told us that he 
readily made answer, “I told them, an’t please your 
majesty, thatit was you that fired the city of London.” 
‘“* A rare rogue, upon my word!’ saidthe king. ‘And 
pray what else did you tell them?’ ‘I told them,” 
said he, “an’t please your majesty, that you poisoned 
your brother.” “ Jmpudence in the utmost height of 
it!” said the king. ‘Pray let us have something fur- 
ther, if your memory serves you.” “I further told 
them,” said Mr. Story, “that your majesty appeared 
to be fully determined to make the nation both —_— 
and slaves.” By this time the king seemed to have 
heard enough of the prisoner’s speech; and therefore, 
crying out, ‘A rogue with a witness!” and cutting 
off short, he said, ‘To all this I doubt not but a thou- 
sand other villanous things were added; but what 
would you say, Story, if, after all this, I should grant 
you your life?’ To which he, without any demur, 
made answer, that he should pray heartily for his 
majesty as long ashe lived. ‘‘ Why, then,” says the 
king, “I freely pardon all that is past, and hope you 
will not, for the future, represent your king as in- 
exorable.”’ 


Lawyers’ Fees.—Lord Mansfield used to declare, 
that such was the magical effect of fees, that whenever 
he had to advise on a matter of his own, in order that 
he might thoroughly comprehend it, he was obliged to 
take five guineas out of his purse and put it in his 
pocket. 


A celebrated Judge in reprimanding a criminal, 
among other hard names called hima scoundrel.— 
The prisoner replied, “‘ Sir, I am not so great a scoun- 
drel as your honor takes metobe.” “ Prisoner,” 
responded the judge, “You should put your words 
closer together when you address the Court.” 
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